
In  the Matter of Cassandra Lewis, Ancora Psychiatric Hospital 

CSC Docket  No. 2012-688 

(Civil Service  Com m iss ion , dec ided Au gu st 15, 2012) 

 

 

Cassandra  Lewis, a  Secreta r ia l Assistan t  3 Non-stenographic with  Ancora  

Psychia t r ic Hospita l, represented by Michele Long-Vickers, Sta ff Representa t ive, 

CWA Loca l 1040, appea ls the appoin t ing author ity’s fa ilure to provisiona lly appoin t  

her  pursuant  to N .J .A.C. 4A:4-4.2(c)2i, from the Management  Assistan t  (PS7240K) 

eligible list . 

By way of background, the appellan t  was in  the second posit ion  on  a  

December  1, 2008 cer t ifica t ion  of the eligible list .  On tha t  cer t ifica t ion , a  candida te 

from the previous list  (PS2365K) appeared in  the first  posit ion , followed by the 

appellan t  and the th ird ranking candida te by vir tue of their  score on  the 

examina t ion  for  (PS7240K).  In  disposing of the cer t ifica t ion , the appoin t ing 

author ity permanent ly appoin ted the individua l in  the th ird posit ion  on  the 

cer t ifica t ion  effect ive December  11, 2008.  The appellan t  and the first -ranking 

candida te remained on  the list  a s in terested unt il it  expired on  November  26, 2011.  

On appea l, the appellan t  a rgues tha t  a fter  the in it ia l permanent  

appoin tment , she was in terested in  a  provisiona l appoin tment  but  was not  a fforded 

an  oppor tunity to in terview and did not  receive a  response to her  in it ia l let ters of 

in terest  in  the posit ion .  Subsequent ly, she sta tes tha t  she responded to a  J anuary 

21, 2010 not ifica t ion of the appoin t ing author ity for  an  open  “act ing” posit ion  as 

Management  Assistan t .  She accepted the posit ion  and performed those dut ies 

beginning on May 10, 2010, however , she neither  received any addit ional 

compensa t ion  nor  was her  t it le officia lly changed.  In  suppor t  of her  appea l, the 

appellan t  a t taches tha t  “act ing” posit ion  not ice, and a lso a  let ter  da ted August  5, 

2011 from the appoin t ing author ity thanking her  for  her  service in  an  “act ing” 

capacity in  the posit ion  of Management  Assistan t  from May 9, 2010 to August  22, 

2011.  The appellan t  main ta ins tha t  another  employee was act ing as a  Management  

Assistan t  pr ior  to her  service, and she a rgues tha t  tha t  employee was not  eligible to 

perform the dut ies of th is t it le, and was found ineligible for  the examina t ion .  She 

quest ions why the appoin t ing author ity was a llowed to have an  “act ing” incumbent  

for  three years.   

In  response to the appea l, the appoin t ing author ity sta tes tha t  it  was not  

required to in terview the appellan t .  It  sta tes tha t  it  permanent ly appoin ted the 

th ird-ranking candida te on  December  1, 2008, and was unable to make a  second 

appoin tment  due to a  h ir ing freeze.  It  sta tes tha t  it s subsequent  not ice for  an  

“act ing” posit ion  indica ted tha t  there was no guarantee of a ddit iona l pay or  of 

becoming permanent  in  the posit ion .  The appoin t ing author ity confirms tha t  the 

appellan t  began work in  an  act ing capacity as a  Management  Assistan t  on  May 9, 



2010.  It  a rgues that  she was counseled by her  supervisor  on  severa l performa nce 

issues, and received t ra in ing, but  demonstra ted no improvement .  Accordingly, she 

was returned to her  dut ies as a  Secreta r ia l Assistan t  3, Non -stenographic. 

 

CONCLUSION  

 

N .J .A.C. 4A:4-4.2 provides, in  per t inent  par t , tha t :    

 

(c) An appoin t ing author ity sha ll be en t it led to a  complete 

cer t ifica t ion  for  considera t ion  in  making a  permanent  

appoin tment , which  means: 

* * * 

2.  F rom promot iona l and open compet it ive list s, the  names 

of three in terested eligibles for  the first  permanent  

appoin tment , and the name of one addit iona l in terested 

eligible for  each  addit iona l permanent  appoin tment . 

Eligibles who receive the same score sha ll have the same 

rank. If th ree or  more eligibles can  be cer t ified as a  resu lt  

of th is ranking without  resor t ing to a ll th ree h ighest  

scores on  the list , then  only those eligibles will be 

cer t ified. 

i.  When fewer  than  three in terested eligibles a re 

cer t ified and no provisiona l current ly serving in  the 

t it le is listed on  the cer t ifica t ion , the appoin t ing 

author ity may either : make a  permanent  

appoin tment ; make a  provisiona l appoin tment  from 

the list ; make a  provisiona l appoin tment  of another  

qua lified person  if no eligible on  the list  is 

in terested; or  vaca te the posit ion/t it le. 

 

In  the instan t  mat ter , the appellan t  a rgues tha t  she was not  given  a  

provisiona l Management  Assistan t  posit ion or  a fforded the oppor tunity to in terview 

for  the posit ion , but  ra ther  received a  posit ion  in  an  “act ing” capacity.  Wh ile there 

is no requirement  for  an  in terview under  such  circumstances, the appoin t ing 

author ity’s act ions in  th is mat ter  a re otherwise improper .  There is no such  

designa t ion  as an  act ing appoin tment  under  Civil Service ru les.  N .J .S .A. 11A:4-13 

and N .J .A.C. 4A:4-1 et seq. provide for  regula r , condit ional, provisional, in ter im, 

temporary, and emergency appoin tments.  S ee In  the Matter of Michael S haffery  

(MSB, decided September  20, 2006) and In  the Matter of R ussell Davis (MSB, 

decided August  10, 2005).  The designa t ion  of such  posit ions is clea r ly improper  and 



in  viola t ion  of N .J .A.C. 4A:3-3.4 and N .J .A.C. 4A:4-4.2(c)2i.  The appoin t ing 

author ity freely acknowledges the usage of the act ing designa t ion  in  th is mat ter  in  

the face of N .J .A.C. 4A:4-4.2(c)2i.  Accordingly, the Civil Service Commission  finds 

tha t  the appellan t  is en t it led to have her  May 9, 2010 appoin tment  designa ted a  

provisiona l appoin tment  pursuant  to N .J .A.C. 4A:4-4.2(c)2i, and she is en t it led to 

corresponding different ia l pay from May 9, 2010 through August  22, 2011. 

 

Fur ther , Ancora  Psychia t r ic Hospita l should im m ediately discont inue the use 

of “act ing” posit ions.  The proper  designa t ion  for  such  advancements would be 

either  temporary appoin tments pursuant  to N .J .A.C. 4A:4-1.7 or  provisiona l 

appoin tments pending promot iona l procedures pursuant  to N .J .A.C. 4A:4-1.5.  If 

Ancora  Psychia t r ic Hospita l fa ils to comply with  th is direct ive  in  the fu ture, it  may 

be subject  to fines or  other  pena lt ies pursuant  to N .J .A.C. 4A:10-2.1.   

 

ORDER 

 

Therefore, it  is ordered tha t  the appea l be granted and the appellan t ’s 

personnel record should reflect  her  provisiona l appoin tment  as a  Management  

Assistan t  from May 9, 2010 through August  22, 2011.  It  is fur ther  ordered tha t  the 

appellan t  receive different ia l pay for  tha t  t ime per iod.   

 

This is the fina l administ ra t ive determinat ion  in  th is mat ter .  Any fur ther  

review should be pursued in  a  judicia l forum. 

 

 

 


